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WHO’S THE BOSS? DECIDING WHO THE CLIENT IS .
WHEN YOU’RE A CITY ATTORNEY

Brigham Smith"

I. INTRODUCTION

My first days on the job as the City Attorney happened to be in the
middle of a bitter budget battle between the Mayor and the City Coun-
cil. Shortly after I arrived, the Mayor’s Finance Director approached

me and gestured to one of my arms. He said to me (only half jokingly), - -

“Pm afraid at the end of the day, both of your arms are going to be
pretty long; I just hope this one’s longer than the other.”

* His point, of course, was that as the City Attorney I was stuck
between the City Council pulling on me from one end and the Mayor
from the other. So, within my first few days on the job, 1 had to ask
myself an important question. Who exactly is my client, and how do
Irepresent my client?

Actually, in theory, the answer to this question is easy: a City
Attorney’s client is, of course, the City. In practice, the answer is hard.
Typically, a City Attorney is responsible to both the Mayor and the City
Council. In Lansing, as elsewhere, the Mayor and City Council do not
always agree, and indeed, many times the City Council Members donot
always agree amongst themselves. With this many bosses, what’s a
poor City Attorney to do?

Although a City Attorney is responsible to both the Mayor and City
Council, at the end of the day, the client is neither the Mayor nor the
City Council: the client is the City itself. But, how do I define the
City’s interest, which I am ethically bound to represent, when I am
getting diametrically opposed instructions from my various bosses?
How do I decide a budget debate when my arms are getting longer with
each passing day?

*Brigham Smith was appointed City Attorney of Michigan’s capital city, Lansing,
on March 13, 2006. Prior to that, Mr. Smith was a partner at Honigman Miller
Schwartz and Cohn, LLP. He graduated with highest distinction from the Univer-
sity of Michigan and cum laude from Harvard Law School.
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This article shares some insights into common problems that City
Attorneys face and potential solutions to those problems. Specifically,
this article identifies five problems and proposes solutions to resolve
each of them. The problems identified consist of the following: (1) the
client problem; (2) the ethics problem; (3) the confidentiality problem;
(4) the privilege problem; and (5) the dueling-courts problem. 1 will
then distill these solutions into a flowchart for deciding “Who’s the
Boss?”

In the conclusion, I note that while these problems make a City
Attorney’s job challenging and while the solutions make it easier
neither the problems nor the solutions are unique to the City Attorney’s
job. These five problems, and their corresponding solutions, apply to
all attorneys who serve as in-house counsel. Having served both in the
private sector and the public sector, I can conclude with confidence that
the only thing tougher than local politics, after all, is office politics.

II. PROBLEMS AND SOLUTIONS
A, The Client Problem

Briefly put, the client problem is that a City Attorney works for all
of the City’s elected officials but represents none of them. The problem
is compounded when the elected officials are at odds with each other,
* asis often the case in politics. While it would be easy to simply divide
elected officials between the Administration and the Council this is too
clever by half. As often as not, conflict within the City Council can be
as contentious as conflict between the Administration and City Council.

The problem is further compounded by the bottom line: the Mayor
can fire the City Attorney at will, and the City Council can cut the City
Attorney’s salary to $1,000.00. When I took this job as the City
Attorney, one of the first things I did was review the City Charter
Commission Wrap-Up. The Wrap-Up highlighted the changes that
occurred when Lansing went from a Strong City Council to a Strong
Mayor form of government in 1978.

The Wrap-Up put the Client Problem nicely, and had then-City
Attorney, Stephen Sawyer, answer difficult questions about his own job
security with remarkable candor: '
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Mr. Hull:

Mr. Sawyer:

Mr. Hull:

Mr. Sawyer:

Mr. McKesson:

Mr. Baker:
Mr. Sawyer:

Mayor Graves:

Mr. Sawyer:

Mr. Baker:

WHO’S THE BOSS?

‘What happens with an attorney [sic].

Because he is now responsible to both the
Council and the Mayor.

The Attorney, in my reading, can still be
fired by the Mayor. There is no require-
ment that the Council will participate in
that decision. I suppose my own protec-
tion, if you people should decide that the
Mayor is way off base and he would do
something like that, which of course I hope
he doesn’t, would be as with every other
city department, you have, I believe itis, 30
days period of time if you can muster six
votes that agree with you, you can over-ride
the firing or suspension decision.

Let’s put it the other way around. Suppose
the Council says, ‘this Attorney is a
certified turkey and we are firing him.” The
Mayor says, ‘I don’t agree.’

Then the City Attorney doesn’t get. fired.
The Mayor wins that one.

‘What if you put together six votes?

Under this initiative, it is vested solely in
the Mayor. Even if you had a unanimous
vote of Council it could not affect the firing
of any city department head....

Same thing in the present Charter. The
Mayor has to initiate to the Council the
firing of an individual of a department.
That’s correct. Your power isn’t decreased

Realistically though, if you have a City
Attorney up here that has five or six
Council members railing at him every
night, he would probably disappear any-
way. It is going to be very hard for him to



4 T.M. COOLEY.J. PRAC. & CLINICAL L. [Vol. 11

[

practice law in the City if he is getting
bombarded.

Mr. Donpellan: ~ There are very few City Attorneys who
would be willing to serve for a thousand
dollars a year. Ijust point that out.

Mr. Adado: You ultimately come back to the budget. Is
: that what you are saying?

Mr. Walsh: T’m not sure you have made a friend.

Mr. Sawyer: TI'm not sure I like the center of this discus-
sion. _

[The room was filled with laughter from all present.]

Mr. Baker: We just wanted to set a tone for the rest of
the meeting.

[Jokes and chiding of the City Attorney followed with the
Council members and Commissioners joining in the kiddin gl

The Wrap-Up underscored the peril of a City Attorney’s position:
“Jokes and chiding of the City Attorney,” with at-will employment on
one end and a $1000 salary on the other. So, how do you solve the
client problem? :

The only solution is trust. Atthe end of the day, the only corrency
a City Attorney (or any general counsel for that matter) has is trust.
With it, a City Attorney can handle the client problem and, although
individudl elected officials may not like the City Attorney’s decision,
they will respect it. Without it, a City Attorney can handle nothing,
except perhaps updating the City Attorney’s resume.

And, the only way to obtain the currency of trust is to earn it. This
involves doing the right thing, decision by decision, even when doing
the right thing implicates the trigger of at-will employment or a salary
cut. Taken together, only a series of decisions like this will truly
protect a City Attorney’s salary (or job) from being cut for any
particular decision. However, as with many solutions I present in this
article, this can prove easier said than done.

! City of Lansing, Conference on Charter, Aug. 25,1978, at 30-31.
21d.







































